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(f) At any time, a participant may re-
quest the presiding officer to direct
that the complete record of prior pro-
ceedings, including information deter-
mined by the Secretary to be exempt
from disclosure, be made available to
that participant by the Secretary. The
presiding officer will so direct if the
participant requesting the complete
record agrees:

(1) Not to use or disclose the informa-
tion determined to be exempt except in
the context of the proceeding con-
ducted pursuant to this subpart, and

(2) To return all copies of the infor-
mation determined to be exempt to the
presiding officer at the conclusion of
the proceeding.

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 416, 50 FR 15733, Apr. 22,
1985]

§385.904 Commencement of
ceeding (Rule 904).

(a) Except as provided in paragraph
(b) of this section, the proceeding pur-
suant to this subpart will be com-
menced by filing with the Secretary of
the Commission either an answer by a
petitioner pursuant to Rule 906(b)(1), or
a written notice by the Secretary that
a petitioner has filed a notice of intent
to contest an order reviewable under
this subpart, whichever is filed first.
The Secretary must file written notice
that a petitioner has filed a notice of
intent to contest an order reviewable
under this subpart within 15 days of the
Secretary’s receipt of such notice of in-
tent. When the Secretary files the writ-
ten notice, the Secretary must serve a
copy of the contested order upon other
participants in the prior proceedings
and upon persons denied intervention
in the prior proceedings, and must cer-
tify to the Commission that such serv-
ice has been made, stating the names
and addresses of persons served.

(b) The proceeding pursuant to this
subpart with respect to an interim re-
medial order for immediate compliance
will be commenced by a petitioner’s fil-
ing with the Secretary of the Commis-
sion, for the Commission, and serving
on other participants in the prior pro-
ceedings, if any, a notice of petition for
review of an interim remedial order for
immediate compliance pursuant to 10
CFR 205.199D(i)(1) (interim remedial
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order of immediate compliance). The
Commission will defer consideration of
the merits of the order until a final re-
medial order is issued by the Sec-
retary.

(c) Upon commencement of a pro-
ceeding, the Commission or its des-
ignee will designate a presiding officer
for the proceeding, and the Commission
or its designee will notify participants
in the prior proceedings and persons
denied intervention in the prior pro-
ceedings of such designation.

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 416-A, 50 FR 36053, Sept. 5,
1985]

§385.905 Stay of contested order (Rule
905).

(a) Upon commencement of a pro-
ceeding, the contested order will be
automatically stayed pending review
pursuant to this subpart unless and
until, upon request of the Secretary or
other participant, the presiding officer
finds that the public interest requires
immediate compliance with the con-
tested order.

(b) The Secretary or other partici-
pants may at any time prior to the
hearing under Rule 909 (Hearing), if re-
quested; or, if there is no hearing,
within 30 days of the commencement of
the proceeding under Rule 904 (Com-
mencement of proceeding); file a peti-
tion requesting that the contested
order not be stayed, or that the stay be
lifted, and setting forth the legal and
factual basis for the request.

(c) The presiding officer may request
a written statement of the views of
participants regarding whether the
contested order should be stayed or
continue to be stayed and may convene
an expedited hearing or conference on a
petition under paragraph (b) of this
section.

(d) The presiding officer may grant
the petition requesting immediate
compliance where he finds that the
public interest so requires and will no-
tify the participants of the determina-
tion.

(e) If the presiding officer does not
grant the petition under paragraph (b)
of this section within 10 days after it is
filed, the petition is denied. Prior to
the expiration of the 10-day period the
presiding officer may extend the period
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for decision for up to 7 days. At the end
of the extension, the petition, if not
granted, is denied.

(f) If the petition under paragraph (b)
of this section is denied, the presiding
officer will notify the participants of
such denial.

(g) A grant or denial of petition
under paragraphs (b) or (c) of this sec-
tion may be appealed, within 10 days
after the grant or denial, to the Com-
mission in accordance with Rule 715
(relating to interlocutory appeals). The
contested order will remain stayed
pending the Commission’s disposition
of the appeal.

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 416, 50 FR 15733, Apr. 22,
1985; Order 416-A, 50 FR 36054, Sept. 5, 1985]

§385.906 Pleadings (Rule 906).

(a) By the Secretary. (1) Within 20 days
after the commencement of a pro-
ceeding, the Secretary:

(1) Will file with the Secretary for
the presiding officer a copy of the con-
tested order; and

(if) May, in addition, elect to file a
statement setting forth the factual ele-
ments of the alleged violation, which
statement the Secretary will serve on
all participants in the proceeding.

(2) If the petitioner requests permis-
sion to raise new facts or issues pursu-
ant to Rule 907(a) (new facts and
issues), the Secretary may file, within
10 days after the filing of the peti-
tioner’s answer, a reply responding to
the petitioner’s request to raise new
facts or issues. In the reply, the Sec-
retary may also request the permission
of the presiding officer to raise new
facts or issues under the criteria set
forth in Rule 907(b) (new facts and
issues) and to conduct discovery relat-
ing to the new facts or issues he may
raise pursuant to Rule 907(b) (new facts
and issues). Failure by the Secretary to
request permission to raise new facts
or issues or to conduct discovery in
this reply constitutes a waiver of the
opportunity to do so at a later time in
the proceeding.

(3) The Secretary will file with the
Secretary of the Commission, for the
presiding officer, and serve upon other
participants in the proceedings, a brief
in support of the affirmative case,
which will set forth:
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(i) The elements of the alleged viola-
tion, including references to the au-
thorities upon which the Secretary re-
lies, including but not limited to regu-
lations, rulings, interpretations and de-
cisions on appeals and exceptions
issued by the Department or its prede-
cessor agencies and precedents estab-
lished by the Commission; and

(ii) A complete statement of the fac-
tual and legal basis of the contested
order.

(4) The Secretary’s brief will be filed
according to the following time period
appropriate to the particular pro-
ceeding:

(i) If no participant (including per-
sons requesting intervention) has re-
quested permission to raise new facts
or issues or to conduct discovery pur-
suant to paragraphs (a)(2), (b)(2), (c)(7),
and (c)(8) of this section, within 20 days
after the filing of the petitioner’s an-
swer under paragraph (b)(1) of this sec-
tion;

(ii) If the presiding officer has deter-
mined, under Rule 908(d) (discovery)
that no discovery shall be permitted,
within 20 days after the presiding offi-
cer’s determination under such rule;

(iii) If discovery is permitted under
Rule 908(d) (discovery) within 20 days
after the conclusion of the time period
set for discovery under such rule;

(b) By the petitioner. (1) Within 15
days after petitioner gives written no-
tice to the Office of Hearings and Ap-
peals of the Department of Energy pur-
suant to 10 CFR 205.199C(b) that peti-
tioner wishes to appeal the remedial
order, the petitioner must file with the
Secretary of the Commission, for the
presiding officer, and serve upon the
Secretary and other participants in the
proceedings, an answer to the con-
tested order admitting or denying each
of the Secretary’s findings in the con-
tested order and setting forth affirma-
tive defenses, if any. Each answer filed
with the Secretary of the Commission
by the petitioner, in accordance with
this paragraph, must be accompanied
by the fee prescribed by §381.303 of this
chapter.

(2) In the answer, the petitioner may:

(i) Contest any part of the record;

(ii) Request permission to raise new
facts or issues not raised in the prior
proceedings if the new facts or issues
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